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1978 CONVEYANCING AND LAW OF PROPERTY CHAP. 16
CHAPTER 16
Conveyancing and Law of Property Act
{Assented to June 29, 1978.]

HER MAJESTY, by and with the advice and consent of the Legislative Assem—
bly of the Province of British Columbia, enacts as follows:

Interpretation

1. In this Act “charge", "encumbrance", "instrument", "lease or
agreement for lease for a term not exceeding 3 years where there is actual
occupation under the lease or agreement”, "owner", "register”, "registered
owner"™; "registrar®, "statutory right-of~way", "transfer" and "transferee"
have the meanings assigned to them in the Land Titles Act.

Vendor and Purchaser

Rights of vendors and
purchasers in completing
contracts for sale of land

2. In a contract for the sale of land and in an action on it, the
rights and obligations of the vendor and purchaser are, unless otherwise
agreed, regulated by the fcllowing rules:

(a) recitals of facts, statements and matters, and descriptions of
parties in instruments or statutory declarations over 20 years
old at the date of the contract are, unless the contrary is
oroved, sufficient evidence of their truth;

(b) inability of a vendor to give a purchaser a legal covenant to
produce and furnish copies of documents of title is not an
objection to the title if the purchaser has, on the completion
of the contract, an equitable right to the production of the
copies that affirmatively prove his title.

Summary applications by
vendors or purchasers to
Supreme Court

3. (1) A vendor or purchaser of an interest in land may apply in a
summary way to the Supreme Court in respect of

(a) a requisition, or

(b) an objection, or
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(¢} a claim for compensation, or
(d) any other question
relating to the contract, except a question affecting its existence or
validity.
(2) In an application under subsection (1), the court shall make such
crder as it considers proper, by reference to a registrar or otherwise,
and shall order how and by whom the costs of the application will be paid.

Duty of vendor to deliver
registrable instrument

4. A person entering into an agreement or assignment of an agreement
for sale of land, where the purchase price is payable by instalments or at
a future time, shall deliver to the person buying the land an instrument
in such form and executed by such parties that the title of the purchaser
under the instrument shall be registrable under the Land Titles Act.

Duty of transferor to

deliver registrable
1nstrument

5. (1) A person transferring land in fee-simple ghall deliver to the
transferee a transfer reqgistrable under the Land Titles Act.
(2) A person who as landlord or intended landlord enters into a lease
or agreement for lease (other than a lease or agreement for lease for a
term not exceeding 3 years where there is actual occupation urnder the
lease or agreement} shall, unless the contrary is agreed in it, deliver an
instrument creating the lease or ay.eement for lease to the tenant or
intended tenant in form registrable under the Land Titles Act.

Duty of vendor or
transferor to register
his own title

6. A person wh> sells or transfers land, or who enters into an
agreement or assignment of an agreement for the sale of land, by which the
purcha.e price is payable by instalments or at a future time, shall regis-
ter his own title in order that a person to whom all or part of the land
is transferred and a person ciaiming under the agreement or assignment can
register his instrument under the Land Titles Act; and, so long as the
first named person fails to comply with this section, no action shall be
brought by him on the agreement or assignment.

Duty of transferor to
provide registrable

description

7. (1) A transferor in an instrument executed by him, or on his
behalf, shall so describe the parcel of land intended to be transferred or
otherwise dealt with that the title to the parcel shall be registrable
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under the Land Titles Act; and to that end shall provide and deposit such
further instruments of assurance and all such plans as are required by the
registrar.

{2) Where the transferor, after demand made in writing on him, refuses
or neglects for 30 days to comply with the requirements of this section, a
person entitled or applying to be registered may obtain the necessary
description or plans and may unless the parties have agreed otherwise
recover the expenses of obtaining them, including the expenses of neces-
sacty surveys, in a court of competent jurisdiction from the transferor so
refusing or neglecting to comply.

(3) In this section "transferor" includes a landlord obliged to deliver
an instrument under section 5.

Creation and Disposition of Interests in Land

Disposition of rights and
interests in land

8. (1) The following may be disposed of:

{a) a contingent, executory, or future interest in land or a
possibility coupled with an interest in land, whether or not
the object of the gift or the limitation of the interest or
possibility is ascertained;

{b) a right of entry into or on land, whether immediate or future,
vested or contingent.

{2) All rights of entry affecting a legal estate that are exercisable
on breach of condition or for any other reascn may, after the coming into
force of this section, be made exercisable by any person and the persons
deriving title through or under him.

(3) Exercise of a right of entry under subsection (2) is subject to the
Limitations Act.

First refusal eguitable
interest in land

9. A right of first refusal with respect to land, otherwise known as
4 right of refusal or right of pre-emption, created by a contract entered
into either before or after the coming into force of this section, is an
equitable interest in land.

Creation of estates
tail prohibited

10. (1) No estate in fee-simple shall be changed intc a limited fee
or fee tail, but the land, whatever form of words is used in an instru-~
ment, shall be and remain an estate in fee-simple in the owner for the
time being

(2) A limitatic which, before June 1, 1921, would have created an
estate tail shall t.-nsfer the fee-simple or the greateat estate that the
trangferor had in his land.

(3) Nothing in this Act prevents the creation of a determinable fee-
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simple or a fee-simple 'defeasible by condition subsequent.

(4) A possibility of reverter or a right of entry for condition broken
may be registered uider the Land Titles Act against the title to the land
affected in the same manner as a charge.

Joint Ownership

Creation of tenancy in
common unless contrary
intention appears

11, (1) Where, by an instrument executed after April 20, 18§91,
(a) land is transferred or devised in fee-simple, or charged, or
{b) land is contracted to be sold by a valid agreement for sale in
which the vendor agrees to transfer the la d
to 2 or more persons, other than personal representatives or trustees,
they take as tenants in common, unless a contrary intention appears ir the
instrument.
(2) Where the respective interests of the tenants in common are not
stated in the instrument, they are presumed to be equal.
(3) In this section "transferred" includes a vesting by declaration of
trust or order of court,

Rights of husband
and wife

12. A husband and wife shall, for the purposes of acquisition of
land, under a disposition made or coming into operation before or after
the coming into force of this Act, be treated as 2 persons,

Remedy of co-owner who has
paid more than his share of
liabilities

13, where 2 or more persons are registered owners and, owing to the
default of one of them, the other has been called on to pay and has paid
more than his proportionate share of

{a) an instalment of purchase mopey, or

{b) mortgage money, or

(¢) rent, or

(d) interest, or

(e) taxes, or

(€£) insurance, or

(g) repairs, or

(h) a payment that they are required to make under the Strata
Titles Act, or under a term, condition, or covenant entered
into by them or contained. in an 1instrument under which they
hold title to or a charge on the land, or

(i) a payment in respect of a charge under which the land might be
subject to forced sale or foreclosure,
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1978 CONVEYANCING AND LAW OF PROPERTY CHAP. 16

the person making the payment may, in addition to all other rights and

remedies to which he is entitled, apply to the Supreme Court for relief as
provided for in section 14.

Supreme Court may order
lien and sale

14. (1) On the hearing of an agplication under section 13, the court
may
(a) order that the applicant has a lien on the interest in land of
the defaulting cwner for the amount recoverable under sub-
section (2),
(b) order that if the amount recoverable under subsection (2) is
not paid by the defaulting owncr
(i) within 30 days after the date of service of a certified
copy of the order on him, or
(ii) within such other period as the court considers proper,
his interest in the land be sold in accordance with the rules
of court governing sales by the court, and
(c} make such further or other order as may be proper, including an
order that the applicant may purchase the interest in the land
of the defaulting owner at the sale.

(2) The amount recoverable by the applicant is the amounc that the
defaulting owner would, at the time the application is made or repayment
is tendered, have been liable to contribute in order to satisfy his share
of the original debt if it had been allowed t0 accumulate until that time.

{3) where a sale occurs under an order made under this section, the
transfer to the purchaser shall be executed by the registrar of the court,
and, on registration, passes title to the interest in land sold.

(4) Surplus money received from the sale shall be paid intc court to
the credit of the defaulting owner.

Instrument.

014 methods of conveying
land abolished

15. (1) Land may be conveyed in freehold only by an instrument
expressed to convey the land, but it is not necessary to use the word
grant or any other term of art.

{2) A conveyance of land may pass the possession or right tc possession
without actual entry.
(3) This section is subject to the Land Titles Act,

Execution of instruments
without seal

16. (1) Subject to subsection (2), every instrument purporting to
transfer, charge, or otherwise deal with land or to release or otherwise
deal with a charge, and every power of attorney under which the instrument
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CHAP. 16 CONVEYANCING AND LAW OF PROPERTY 27 ELIZ. 2

is executed, may be executed without a seal.

(2) The execution of an instrument or power of attorney executed by a
corporation, or of an instrument executed by an attorney on behalf of a
corporation, is, notwithstanding the Comparies Act, defactive under the
Land Titles Act unless the corporation executes it using a seal, or the
attorney executes it under his seal.

(3) This section appiies notwithstanding any other Act.

Construction of expressions
used in instruments

17. In transfers, contracts, wills, court orders and other instru-
ments affecting land executed, madz, or coming into operation after this
Act comes into force, unless the context otherwise requires

(a) "month" means calendar month,

(b} "person" includes a corporation,

{c) the singular includes the plural and vice versa, and
{d) the mascul.ne includes the feminine and vice versa.

Person may transfer
land to himself

18. (1) A person may transfer land to himself in the same manner as
he can transfer land to another person, and, without restricting that
generality, a joint tenant may transfer his interest in land to himself.

(2) 2 trustee or personal representative may make a valid transfer to
himself in bhis personal capacity.

(3) A transfer by a joint tenant to himself of his interest in land,
whether an estate in fee-simple or & charge, has and shall be deemed
always to have had the same effect s to severance as a transfer to a
stranger.

{(4) A registered owner may make a transfer directly to himself jointly
with another, and registered owners may make a direct transfer to one or
more of their number either alone or jointly with another.

(5) An owner in fee~simple or an owner of a registered lease or sub-
lease may grant to himself an easement or & restrictive convenant over
land that he owns for the benefit of other land that he owns in fee-
simple, or in respect of which he is the owner of a registered lease or
sublease, but a grant under this subsection shall be consistent with the
interests held by him as grantor and grantee at the time of the grant.

(6) when a corporation owns land in fee-simple and is a member of the
clas s of persons named in section 214 of the Land Titles Act, it may grant
or reserve a statutory right-of-way over the Yand to itself.

(7) Common ownership and possession of the dominant and servient tene-
ments does not extinguish an easement.

(8) Common ownership and possession of the burdened and the benefited
land does not extirguish a restrictive covenant.

Words of limitation
in _fee-simple

19. (1) In the limitation of an estate in fee-simple in an
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instrument, it is sufficient to use the words "in fee-simple" without the
words "and his heirs”.
(2) A transfer of land
{(a) to a person without words of limitation, or any equivalent
expression, or
{b) to a corporation sole by his corporate designation without the
words “successors?®
passes the fee-simple or the greatest estate or interest in the land that
the transferor has power to transfer, unless the transfer expressly
provides that a less estate or a particular interest is being transferred.
(3) In a voluntary tiansfer a resulting trust for the transferor is not
implie? by reason only that the property is not expressed to Le trans-
ferred for the use ur benefit of the transferee.
(4) Nothing in subsections (1) and (2) prevents an instrument £from
operating by way of estoppel.

Implied covenant of transferee
on _transfers subject to

mortgage

20. In an instrument transferring an estate or interest in land sub-
ject to a mortgage, there is implied, unless otherwise expressly provided,
a covenant by the transferee with the transferor

(a) to pay the mortgage in accordance with its terms, and
ib) to idemnify the transferor against
(i) liability to pay the principal sum and interest and any
other money secured, and
(ii) 1liability on :he mortgager'’s covenants whether expressed
or implied.

Benefit of restrictive
covenant annexed to whole
and each part of land
benefited

21, Where the benefit of a restrictive covenant respecting building
on, or the use of, land is annexed or purports to be annexed by an instru-
ment to other land, the benefit shall, uniess expressly agreed otherwise,
be deemed to be annexed to the whole and to each and every part of that
other land capable of benefitirg f:om the restrictive covenant.

Power of sale includes
power to subdivide and
dedicate

22. wWhere an instrument gives to a personal representative or to a
trustee, or & power of attorney gives to an attorney, power to dispose of
land, he may, unless the instrument or power of attorney expressly pre~
cludes it, subdivide the land &nd Jedicate to the public such part of it
as may be necessary

(a) to obtain the approval ¢~ the approving officer under the Land
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Titles Act, and
{b) to complete the subdivision.

Attorpey cannot sell,
etc., to himgelr

23. A sale, transfer, or charge to or in favour of himself, by an
attorney named in a power of attorney, of land owned by the principal and
purporting to be made under the power of attorney, is not valid unless the
power of attorney expressly authorizes it or the principal ratifies it.

Mortgages

Purther advances
by mortgagee

24, (1) Notwithstanding the Land Titles Act, after the coming into
force of this Act, further advances made by a r=gistered owner of a mort-
gage contemplated by and in accordance with the mortgage rank in priority
to mortgages and judgments registered after his mortgage was registered

{a) where the subsequent registered mortgagees or holders of the
registered judgments have agreed in writing to the priority of
the further advances, or

(b) where, at the time the further advance is made, he has received
no notice in writing of the registration oi the subsequent
mortgage or judgment, from its owner or holder, or

{c) where, at the time the further advance is made, the subseguent
mortgage or judgment has not been registered, or

(d) where the mortgage requires him to make the further advances.

(2) where a mortgage is expressed to be made to secure a current or
running account, it shall not be deemed to have been redeemed by reascn
only that

(a) advances made under it are repaid, or

(b} the account of the mortgagor with the mortgagee ceases to be in
debit,

and the mortgage remains effective as security for further advances and
retains the priority given by this section until the mortgagee has deliv~-
ered a registrable discharge of the mortgage to the mortgagor; but, if the
mortgagor is not indebted nor in default under the mortgage, the mortgagee
shall, on the mortgagor's request and at the mortgagor's expense, execute
and deliver to the mortgagor a registrable discharge of the mortgage.

(3) Except as provided in this section, the right to tack in respect of
mortgages of land is abolished; but priority acquired before the coming
into force of this section in respect of further advances made under a
mortgage is not affected.

(4) This section applies to mortgages of land made after the coming

into force of this gection. )
(5) In this section “further advance® includes a first advance.
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Mortgage subiject to
registered equitable
Interests

25. A registered owner
{a) of an estate in fee-simple whose title is subject to 8 regis-
tered right tc purchase or a registered option to purchase, or
{b) of a right to purchase who has created or given a subright to
purchase that is registered,
unless otherwise expressly agreed in the instruments creating, respective-
ly, the right to purchase, the option, or the subright to purchase, may
mortgage his estate or interest in the land, subject always to the prior
rights of the purchaser, optionee, or subpurchaser, as the case may be,

under the right to purchase, the option, or the subright to purchase, as
the case may be.

Mortgage of equitable
interest enlarged to

fee-simple

26. Until it is discharged a mortgage by a purchaser or subpurchaser
of his interest under an agreement for sale of land or subagreement for
sale of land charges the present and future interest in land acquired by
him under the agreement or subagreement, unless otherwise expressly
provided in the mortgage.

Consolidation ¢f
mortgages abolished

27. (1) A mortgagor seeking to redeem a mortgage of real or personal
property is entitled to do so without paying money due under a separate
mo.-tgage made by him, or by e person through whom he claims, solely
charging real or perscnal property other than that comprised in the mort-
gage which he seeks to redeem; but this subsection applies only if and as
far as a contrary intention is not expressed in the mortgages or any of
them,

{(2) This section does not apply where all the mortgages were rade
before this Act comes into force.

(3) Except as provided in subsections (1) and (2), the doctrine of
consolidation is abolished.

when right to enforce
personal covenant ceases

28. After the making of an crder absolute for foreclosure or for
cancellation of an agreement for sale, a morigagee or vendor has nc right
to enforce the personal covenant of the mortgagor or the purchaser, as the
case may be, to pay, nor shall he issue execution on a judgment taken on
the covenant to pay unless by process of law the order abeolute is set
aside or reopecned.
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Mortgagor may request
statements from mortgagee

29. (1) Notwithsianding an agreement to the contrary, a mortgagor is
entitled to receive from 2 mortgagee, on written request delivered to or
mailed to the mortgagee,

(a) a statement, showing the amount payable under the mortgage in
order to obtain a discharge of the mortgage, setting out, where
appropriate, the amounts of principal, interest and any other
sums payable and the cost of the discharge, if any,

(b) a statement of the balance payable under the mortgage on a date
specified in the request with particulars of the amounts of
principal remaining unpaid, any interest due and accrued, and
any other sums secured by the mortgage, and

(c) where the mortgagor is entitled to a discharge, a discharge of
the mortgage executed in a form registrable under the Land
Titles Act and otherwise a statement in writing of the terms on
which the mortgagee will give a discharge, including, where
appropriate, particulars of the money payable for principal,
interest and any other sums.

(2) A statement by a mortgagee under this section shall be given free
of charge.

Applications to Court

Application to Supreme Court
for right to enter adjoining
land to repair

30. (1) where

(a) adjoining parcels .f land are owned by different owners,

(b) by reason of a dwelling house on one parcel of land being so
ciose to the boundary of the other parcel the owner of the
dwelling house is unable to repair or work on the part of the
dwelling house that adjoins the boundary without entering on
the adjoining land, and

{c) the consent of the owner of the adjoining land to the entry
(i) is refused, or
(ii) cannot reasonably be obtained,

the owner of the dweliing house may apply to the Supreme Court for an
order permitting him to enter on the adjoining land to carry out the
repair or work.

{2) An orde. under subsection (1} shall state

(a) the period of time and purpose for which the permission is
granted,

(b) that the owner of the dwelling house shall compensate the
adjoining owner for damage caused by the owner of the dwelling
house, his servants, agents and contractors, in an amount to be
determined by the court if the owners cannot agree, and

(c) such other terms and conditions as the court considers reason-
able.
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Power of Supreme Court
to modify or cancel
certain charges

31, {1) A person interested in land against which there is regis-
tered, either before or after this section comes into force,
{a) an easement, or
(b) a land use contract, or
(c) a statutory right-of-way, or
(d) a vestrictive covenant or other covenant burdening the land or
the owner, or
{e) a profit a prendre, or
{f) an instrument by which minerals or timber or minerals and
timber, being part of the 1land, are granted, transferved,
reserved, or excepted
may apply to the Supreme Court for an order to modify or cancel the regis-
tered charge or interest,

(2) The court may make an order sought under subsection (1) on being
satisfied

(a) that, by reason of changes in the character of the property,
the neighbourhood, or other circumstances the court considers
material, the registered charge or interest is obsolete, or

(b) that the reascnable use of the lard will be impedec, without
practical benefit to others, if the registered charge or
interest is not modified or cancelled, or

{c) that the persons who are or have been entitled to the benefit
of the reqgistered charge or interest have expressiy or implied-
ly agreed to it being modified or cancelled, or

{d) that modification or cancellation will not injure the person
entitled to the benefit of the registered charge or interest,
or

(e) that the registered instrument is invalid or unenforceable or
has expired, and its registration should be cancelled, or

() that the application is not premature having regard to all the
circumstances.

(3) The court may make the order subject to payment by the applicant of
compensation to a person suffering damage in consequence of the order; but
no compensation shall be payable in respect of the modification or cancel-
lation solely by reason of any advantage accruing to the owner of the land
burdened by the registered instrument.

{4) The court shall, before making an order under subsection (2),
direct

(a) such inquiries to be made of a municipality or other public
authority, and

(b} s.ch notices, whether by way of advertisement or otherwise, to
be given to such persons as appear to be entitled to the
benefit of the registered charge or interest intended to be
modified or cancelled

as the court thinks advisable.

(5) An orcer made under this section is binding on all persons, whether
or not they are parties to the proceedings or have been served with
notice.

(6) The registrar, on application and the production of an order made
under subsection (2), or a certified copy of it, shall amend his records
accordingly.
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Encroachment on
adjoining land

32, {1) Where, on the survey of a parcel of land, it is found that a
building on it encroaches on adjoining land, or a fence has been improper-
1y located so as to enclose adjoining land, the Supreme Court may on
application

{a) declare that the owner of the parcel has
(i) for such period as the ccourt determines, and
(ii) on making such compensation to the owner of the adjoining
land as the ocourt determines
an easement on the land encroached on or enclosed, or
{(b) wvest title to the land encroached on or enclosed in the owner
of that parcel on making such compensation to the other ownetr
as the ccvart determines, or
(c) order the owner of that parcel to remove the encroachment or
the fence so that it no longer encroaches on or encloses any
part of the adjoining land.
(2) For the purposes of this section, "owner® includes a person with an
integest in, or right to possession of, the parcel of land or the adjoin-
ng land.

Miscellanecus

Rule in Bain v
FPothergill abrogated

33. A court may award damages for loss of a bargain against a person
who cannot perform a contract to dispose of land by reason of a defect in

his kitle,

Effect of merger
on subleases

34. (1) Where a reversion expectant on a lease is surrendered or
merged, the estate or interest which as against the lessee for the time
being confers the next vested right to the land, shall be deemed the
reversion for the purposes of preserving the same incidents and obliga-
tions as would have affected the original reversion had 1t not been
aurrendered or merged.

(2) This section applies to surrenders or mergers effected before or
after this Act comes into force.

8 anu 2 Vict. c. 106

35. The Real Property Act, 1845, (Imperial) does not apply in the
Province, ’
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R.S.B.C. 1960 c. 213

36. Sections 12 and 36A of the Laws Declaratory Act are repealed.

Commencement

37. This Act comes into force on a day to be fixed by Proclamation.

Printed by K.M. MacDonald, Printer to the Queen's Most Excellent
Majesty in right of the Province of British Columbia.
1978




