
1897. EXECUTORS AND ADMINISTRATORS. CHAP. 7 3 . 

C H A P T E R 73 . 

An Act to Consolidate and Amend the Law relating 
to Probates and Letters of Administration, to the 
Duties and Powers of Executors and Adminis­
trators and to the Administration and Distribution 
of Intestate Estates. 

HER MAJESTY, by and with the advice and consent of the Legis­
lative Assembly of the Province of British Columbia, enacts as 

follows:— 
Short Title. 

1. This Act may be cited as the " Administration Act." Short title. 

Interpretation. 

2. In the construction of this Act, unless the context be inconsistent Interpretation, 
with the meaning hereby assigned— 

"Will"shall comprehend "testament" and all other testamentary "Wills." 
instruments of which probate may now be granted : 

"Administration" shall comprehend all letters of administration of "Administration." 
the effects of deceased persons, whether with or without the will 
annexed, and whether granted for general, special, or limited purposes: 

"Matters and causes testamentary" shall comprehend all matters " Matters and causes 
and causes relating to the grant and revocation of probate of wills or t e s t a m e n t a ry-
of administration: 

"Common form business" shall mean the business of obtaining "Common form 
probate and administration where there is no contention as to the U8iness-
right thereto, including the passing of probates and administrations 
in contentious cases when the contest is terminated, and all business of 
a non-contentious nature in matters of testacy and intestacy, not being 
proceedings in any suit, and also the business of lodging caveats against 
the grant of probate or administration: 
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"TheCourt." " The Court" shall mean the Supreme Court of British Columbia or 
any Judge thereof, and shall include the County Court, or a Judge 
thereof, in cases where that Court has jurisdiction: 

"Testator." "Testator" shall mean and comprehend the person making a will, 
whether such person be male or female : 

"Intestate"or "per- The expression " intestate " or " person dying intestate " shall mean 
son dying intestate." . n _. , _ ' „ 

and comprehend, according to the context, an estate or a person 
(whether male or female) dying without a will, and shall also include 

a person (whether male or female) dying without a will: 

"Proceedings." " Proceedings " shall mean some matter or proceeding had or taken 
within the meaning of section 3 of this Act, whether according to its 

exact or intended form or not : 

"Registrar." "Registrar" shall include the Registrar of the Court and every 
District or Deputy Registrar, or any person for the time being acting in 
the capacity of Registrar or District or Deputy Registrar. 20 & 21 
Vict. (Imp.), c. 77, s. 2. 

Proceedings to be J{ All proceedings in Court in respect of any of the matters dealt 
bate." Rules and with by this Act shall be intituled " In Probate"; and be governed by 

Court'to^app?yCIto t h e R u l e s o f C o u r f c a n d Practice of the Court in respect of pleading, 
proceedings under amendment, evidence, discovery, trial, appeals, and procedure generally, 

save where otherwise provided by such Rules, or by this Act: 

(a.) All original wills, wherever proved in the Province, shall be 
forwarded to the Registrar of the Supreme Court at Victoria 
for safe custody, after an examined copy thereof shall have been 
first deposited and filed in the office or registry where proved. 
20 & 21 Vict. (Imp.), c. 77, s. 24, et seq. 

Administration. 

Personal estate and 4. From and after the decease of any person dying intestate, and 
vest in the Court un- until administration shall be granted in respect of his estate and effects, 
til grant of admmis- ^ g p e r s o n a l estate and effects of such deceased person shall be vested 
tration. r r 

in the Court, subject only to the power of any Court of competent 
jurisdiction to grant administration in respect thereof. 21 & 22 Vict. 
(Imp.), c. 95, s. 19. 

The administrator 5. After the death of a person dying intestate the administrator 
chargeable to pay • i n 1 r* - r i , i « . i n , i i i i i i 

debts as executors, appointed by the Court, or a Judge thereof, shall pay the debts due by 
the intestate as far as the goods of the deceased will extend, in such 
sort as the executor of the same party would have been bound if he 
had made a will. 13 Edw. 1, st. 1, c. 19 (Westr. 2nd, A. D. 1285). 

Grant of adminis- 6. For the purposes of this Act an administrator of the estate of a 
tration to relate back , , . ,, . . . , , n . . . . - ., . •, 
to time of death of deceased person shall be deemed to be administrator as it there had 
intestate. been no interval of time between the death of the deceased and the 

grant of administration. 3 & 4 Will. 4, c, 27, s. 6. 
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7. Where any person dies intestate, or the executor named in any To what persons ad-
will refuses to prove the same, it shall be lawful for the Court to grant granted*110n " ^ 6 

the administration of the personal estate of the testator, or of the 
intestate, as the case may be, to the widow or husband of the testator 
or intestate, or may grant the administration to any one or more of the 
next of kin, or to such widow or to such husband, jointly with one or 
more of the next of kin, as to the Court shall seem expedient: Provided 
always, that where the executors named in a will refuse to prove the 
same, the administration to be thereupon granted by the Court shall be 
administration cum testamento annexo, and the will of the deceased in 
such testament expressed shall be performed and observed; and any 
administrator so appointed by the Court shall have the like powers as 
an executor to demand or to recover by an action or otherwise pay­
ment of any debts due to the intestate and also to administer his 
estate, and shall in respect thereof have the like responsibilities as an 
executor, if appointed, would have had. 31 Edw. 3, st. 1, c. 11; 21 
Hen. 8, c. 5, & 22 & 23 Car. 2, c. 10, s. 9. 

8. Where a person dies intestate as to his personal estate, or leaves Discretionary power 
. , , « . , . i , , , , . , , , i . , j as to appointment of 

a will affecting personal estate but without having appointed an administrator in cer-
exeeutor willing and competent to take probate; or where the executor t a i n cases-
at the time of the death of such person resides out of this Province, 
and it appears to the Court to be necessary or convenient in any such 
case, by reason of the insolvency of the estate of the deceased or of 
other special circumstances, to appoint some person to be the adminis­
trator of the personal estate of the deceased, or of any part thereof, 
other than the person who, but for this section would have been 
entitled to a grant of administration, it shall be lawful for the Court, 
in its discretion, to appoint such person as it shall think fit to be such 
administrator, upon his giving such security as the Court shall direct; 
and every such administration may be limited, or upon condition or 
otherwise, as the Court shall think fit. 20 & 21 Vict. (Imp.), c. 77, 
s. 73. 

9. Pending any action touching the validity of a will, or for obtaining, Administration pen-
recalling or revoking any probate or any grant of administration, the en e ' e' 
Court may appoint an administrator of the personal estate of such 
deceased person; and the administrator so appointed shall have all the 
rights and powers of a general administrator, other than the right of 
distributing the residue of such personal estate; and every such 
administrator shall be subject to the control of the Court, and shall 
act under its direction. 

(1.) If in any action or other proceeding before the Court it shall Court may proceed 
appear to the Court that any deceased person who was interested in outTepresentative of 
the matters in question has no legal personal representative, the Court deceased person, or 
may either proceed in the absence of such representative or appoint 
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some person to represent such estate for the purposes of such action 
or proceeding, on such notice to such person or persons as the Court 
shall think fit, either specially or generally, by public advertisement 
or otherwise; and the order so made by the Court, and every order 
consequent thereon, shall bind the estate of such deceased person in 
the same manner as if his legal personal representative had been a 
party to the action or proceeding and had appeared and submitted his 
interests to the protection of the Court. 15 & 16 Vict. (Imp.), c. 86, 
s. 44, & 20 & 21 Vict. (Imp.), c. 77, s. 70. 

Special administra- 10. At the expiration of twelve calendar months from the death of 
tee, or next of kin any testator, or of any person deceased intestate, if the executor to 
Wdh6ini tratoHs out w u o m probate of the will, or the administrator to whom administration 
of the jurisdiction, of the estate shall have been granted, is then residing out of this 

Province, the Court may, upon the application of any creditor, next of 
kin or legatee, upon an affidavit setting forth the capacity in, and the 
grounds upon which such applicant applies, and that delay is being 
caused in the administration of the estate of such testator or intestate, 
owing to his absence from this Province, grant to such applicant 
special administration of the estate of such testator or intestate, either 
general or limited, and upon such terms as to notice and security as to 
the Court shall seem meet. The provisions hereof shall not be con­
strued so as to abridge the powers of the Court as defined in any of 
the preceding sections. 38 Geo. 3 (Imp.), c. 87, s. 3; 20 & 21 Vict. 
(Imp.), c. 77, s. 74, & 21 & 22 Vict. (Imp.), c. 95, s. 18. 

Court may appoint 1 1 . I t shall be lawful for the Court, pending any application for 
special administra- , , r> • i i • • , , • -, , •, T , • . 
tor to collect out- the grant ot special administration under the preceding section, to 
standing debts. appoint, if needful, some person to collect any debts or effects due to 

the estate, and to give discharges for the same, provided that such 
person shall give such security as the Court may order for the proper 
discharge of his duties. 38 Geo. 3, c. 87, s. 4. 

Special administra- 12. The person to whom administration is granted under section 10 
same power as an ad- of this Act shall have the like powers as an administrator appointed 

pending the minority of the next of kin. 38 Geo. 3, c. 87, s. 7. ministrator durante 
minore Eetate. 

Return of executor. 13 . If any executor capable of acting and who shall have left the 
jurisdiction, shall return thereto and shall become resident therein, 
when an application under section 10 hereof is pending, such executor 
shall be made a party to the application, and the costs incurred by 
granting administration under the said section shall be in the discretion 
of the Court. 38 Geo. 3, c. 87, s. 5. 

Administration with 14. Where an infant is sole executor under a will, administration 
where the sole exe- with the will annexed, either general or limited, and upon such terms 
cutor is an infant. ^ ^ n e Court may direct, shall be granted to the guardian of such 

infant or to such person as the Court shall think tit, until such infant 
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shall have attained the age of twenty-one years, at which period, and 
not before, probate of the will shall be granted to him. 38 Geo. 3 
(Imp.), c. 87, ss. 6 & 7. 

15. Where the next of kin of any person deceased intestate is or Administration du-
are under the age of twenty-one years, administration, either general 0f"he nexiTof kin* 6 

or limited, and either solely or jointly with any other person and 
upon such terms as to security and otherwise as the Court may direct, 
may be granted to such person during the minority of the next of kin. 
38 Geo. 3 (Imp.), c. 87, ss. 6 & 7. 

16. After any grant of administration, no person shall have power After grant of ad-
to institute any action, or otherwise act as executor of the deceased, as "n t̂ohavTpowe^To 
to the estate comprised in or affected by such grant, until such grant s u e as a n executor, 
shall have been revoked. 20 & 21 Viet. (Imp.), c. 77, s. 75. 

1T. All second and subsequent grants of probate or administration Second and subse-
shall be made in the Registry where the original will is registered or m

UXVhTrethe°ori-
the original grant of administration has been made, or in the Registry gi"»l will or the ori-
to which the original probate or grant of administration may have ministration are de-
been transmitted; and in respect of such second or subsequent grant P0Slted ' 
of probate or administration made or to be made in a Registry, it 
need not appear by affidavit that the testator or intestate had a fixed 
place of abode within the District, County or Registry in which the 
application is made. 21 & 22 Vict. (Imp.), c. 95, s. 20. 

18. Every person to whom administration is granted shall enter Security to be fur-
into a bond, together with one or more surety or sureties as the Court ^y^ granT of° ad-
shall think fit, made in favour of such person and drawn in such form ministration. 
as may be directed by the Court or a Judge or by Rules of Court, con­
ditioned for the making of a true inventory and account of, including 
the disposition thereof, of the chattels and credits which have come 
into his hands or under his control under such grant ; and also con­
ditioned for collecting and administering the personal estate of the 
deceased: Provided that nothing herein contained shall be construed 
to require any Official Administrator acting within the limits within 
which he holds office to give any security other than that by law 
required. 20 & 21 Vict. (Imp.), c. 77, s. 81, & 22 & 23 Car. 2, c. 10, s. 2, 

19. Such bond shall be in a penalty of double the amount under Penalty in bond, 
which the estate of the deceased shall be sworn, unless the Court, 
which it may do, shall direct the same to be reduced; and the Court 
may also direct that more bonds than one shall be given, so as to limit 
the liability of any surety. 20 & 21, Vict. (Imp.), c. 77, s. 82. 

2 0 . The Court may, on application by summons and on being Power of Court to 
satisfied that the condition of any such bond has been broken, order a s s ,Sn b o n d ' 
the Registrar, or person to whom, pursuant to the order of the Court, 
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such bond has been made, to assign the bond to any person named in 
such order; and such person, his executor or administrator, may there­
after sue on the said bond in his own name or as such executor or 
administrator, as the case may be, and he shall be entitled to recover 
thereon as trustee, or for the benefit of all persons interested, the 
amount recoverable in respect of any breach of the condition of the 
bond. 20 & 21 Vict. (Imp.), c. 77, s. 83. 

Revocation. 

Revocation of torn- 2 1 . Where, before the revocation of any temporary administration, 
prejudice'actions or any proceedings have been commenced by or against any administrator 
su l t s ' to whom the grant of such temporary administration has been made, 

the Court in which such proceedings are pending may, after revocation, 
order that a suggestion be made upon the Record of the revocation of 
such administration, and of the grant of probate or administration, 
which shall have been consequently made, and that the proceedings 
shall be continued in the name of the new executor or administrator, 
in like manner as if the proceedings had been originally commenced 
by or against such new executor or administrator, but subject to such 
terms as the Court may direct. 20 & 21 Vict. (Imp.), c. 77, s. 76. 

Payments under re- 22 . Whore any probate or administration is revoked, all payments 
administrations to be bona fide made to any executor or administrator under such probate or 
valid- administration, before the revocation thereof, shall be a legal discharge 

to the person making the same; and the executor or administrator who 
shall have acted under any such revoked probate or administration may 
retain and reimburse himself in respect of any payments made by him, 
which the person to whom probate or administration shall be after­
wards granted might have lawfully made. 20 & 21 Vict. (Imp.), c. 77, 
s. 77. 

Persons making pay- 2J5. All persons making or permitting to be made any payment or 
merits under grants . A . . . „ . . . , . 

made under this Act, transfer, bona lide, upon any probate or letters or administration 
protected. granted in respect of the estate of any deceased person, shall be indem­

nified and protected in so doing, notwithstanding any defect or irregu­
larity affecting the validity of such probate or letters of administration. 
20 & 21 Vict. (Imp.), c. 77, s. 78. 

Caveats. 

Caveats. 24 . Caveats against the granting of probates or administrations may 
be lodged in any Registry of the Court, and immediately upon a caveat 
being lodged in any Registry the Registrar shall forward an attested 
copy thereof to each of the other Registries of the Court, to be entered 
among the caveats in such Registry. 20 & 21 Vict. (Imp.), c. 77, s. 53. 

Renunciation. 

Rights of an oxecu- 2 5 . Where any person renounces probate of the will of which he is 
bate to cease >is it he appointed an executor, the riglits of such person in respect of the 
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executorship shall wholly cease; and the representation to the testator had not been named 
and the administration of his effects shall and may, without any further 
renunciation, devolve in like manner as if such person had not been 
appointed executor. 20 & 21 Vict. (Imp.), c. 77, s. 79. 

26 . Whenever an executor appointed in a will survives the testator, An executor not act-
and dies without having taken probate, and whenever an executor to^w'haticmto'be 
named in a will is cited to take probate and does not appear, the right touted as if lie had 

1 1 " renounced. 

ot such person in respect of the executorship shall wholly cease; and 
the representation to, and the administration of, the testator's effects 
shall, without formal renunciation, devolve as if such person had not 
been appointed executor. 21 & 22 Vict. (Imp.), c. 95, s. 16. 

Receivers. 

'47. The Court may appoint any administrator, to whom a grant of Receiver of real es-
administration shall have been made or any other person, to be receiver a e ' pen< en c ^0' 
of the real estate of any deceased person pending any action touching 
the validity of any will of such testator by which his real estate may 
be affected ; and such receiver shall have such power to receive the 
rents and profits of such real estate, and such powers of letting and 
managing it, as the Court may direct. 20 & 21 Vict. (Imp.), c. 77, s. 71. 

2 8 . The Court may, in such form as it may direct, require security Secmity to be given 
by bond, with or without sureties, from any receiver appointed by i t ; )y 1CCUVCI-
and the Cour t may , on applicat ion by motion, or peti t ion, in a s u m m a r y 
way, order the Reg i s t r a r to assign such bond to some person to be 
named in such order ; and such person, his executors , or adminis t ra tors , 
shall thereupon be entitled to sue on the said security or put the same 
in force in his name or their names, and shall be entitled to recover 
thereon, as trustee or trustees for all persons interested, the amount 
due in virtue thereof. 21 & 22 Vict. (Imp.), c. 95, s. 21. 

'49. The Court may direct that administrators and receivers Remuneration to ad­
ministrate! s and re­
ceive! s pendente lite. appointed pending suits involving matters testamentary, shall receive m i m b 

out of the personal and real estate of the deceased, such reasonable 
remuneration as it thinks fit. 20 & 21 Vict. (Imp.), c. 77, s. 72. 

Evidence and Production of Documents. 

3 0 . The Court may, on summons, motion, or petition, in a summary I'owei to order pro-
way, whether any action or proceeding be pending or not with respect Btrumont'mirpoithig 
to any probate or administration, order any person to produce and t" *>« testamentary. 
bring into any registry any writing of a testamentary character which 
may be shown to be in such person's control or possession; and if it be 
not shown that any such writing is in such person's possession or 
control, that there are reasonable grounds for believing that he has a 
knowledge of any such writing, the Court may direct such person to 
attend for the purpose of being examined in open Court, or in 
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Chambers, or before an examiner, or upon interrogatories respecting 
the same, and such person shall be bound to answer all lawful 
questions, or lawful interrogatories, and, if so ordered, produce such 
writing; and such person shall be subject to the like process of 
contempt in case of default in not attending the Court, or in Chambers, 
or before the Examiner, or in not answering such questions or interro­
gatories, or not bringing in such writing as he would have been subject 
to in case he had been a party to an action and had made such default; 
and the costs of any such summons, motion, petition, or other proceed­
ing shall be in the discretion of the Court. 20 & 21 Vict. (Imp.), c. 
77, s. 26. 

Probateor office copy 3 1 . In any action where, according to law, it would be necessary 
to be evidence of the , -. .. . . . . . . . , , , . ,. , , 
will in actions con- to produce and prove an original will in order to establish a testamen-
cermng real estate | . a r„ disposition affecting real estate, the party intending to prove such 
save where the valid- ./ i o i •> o 1 

ity of the will ia put testamentary disposition may give to the opposite party, ten days at 
least before the trial or other proceeding in which the said proof shall 
be intended to be given, notice that he intends at such trial or other 
proceeding to give in evidence as proof of the testamentary disposition 
the probate of the said will or the letters of administration with the will 
annexed, or an office copy thereof, certified as such by the Registrar of 
the Court; and in every such case such probate or letters of adminis­
tration, or office copy, respectively, shall be sufficient evidence of such 
will and of its validity and contents, notwithstanding the same may 
not have been proven in solemn form or have been otherwise declared 
valid in a contentious action or matter, unless the party receiving such 
notice shall, within four days after such receipt, give notice that he 
disputes the validity of such testamentary disposition. 20 & 21 Vict. 
(Imp.), c. 77, s. 64. 

Costs of proof of 3 2 . Where in such action, the original will shall be produced and 
proved, the costs incidental thereto shall be in the discretion of the 
Court. 20 & 21 Vict. (Imp.), c. 77, s. 65. 

Official copy of whole 3 3 . An office copy of the whole or any part of a will, or a certificate 
be obtained. of the grant of any letters of administration, may be obtained from 

the Registry where the will has been proved or the Registry to which 
the will may have been transmitted, or the administration granted, on 
the payment of the fees fixed by Rules of Court. 20 & 21 Vict. 
(Imp.), c. 77, 8. 69. 

Registrar may issue 3 4 . A Registrar of any Registry may, whether any action or other 
subpoenas to produce i • , i. , • /^ • i 

papers, etc. proceeding be pending or not in Court, issue a subpoena requiring any 
person to produce and bring into his Registry, or such place as in the 
subpoena may be directed, any writing of a testamentary character, 
which is shown to be in the possession, or under the control of such 
person; and such person, upon being served with the said subpoena, 
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shall be bound to produce and bring in such writing, and in default 
thereof shall be subject to the like process of contempt as if he had 
been a party to an action and had been ordered by the Court or a 
Judge to produce and bring in such writing. 21 & 22 Vict. (Imp.), 
c. 95, s. 23. 

Proof in Solemn Form. 

3 5 . Where proceedings are taken for proving a will in solemn form, Where a will affect-

or for revoking the probate of a will, on the ground of the invalidity ^LsT^n^scJemn 
thereof, or where, in anv other contentious cause or matter the validity i o r m o r is t h e sub_ 

, . . ject of a contentious 
oi a will is disputed, unless in such cases the will affects only personal proceeding, the heir 
estate, the heir-at-law, devisee, or other person having or pretending ecll^tho^ar^stete 
interest in the real estate affected by the will shall, subject to the Kules t o »e cited. 
of Court, be cited to see proceedings, or be otherwise summoned in like 
manner as the next of kin or others having or pretending interest in 
the personal estate affected by a will should be cited or summoned, 
and may be permitted to become a party or intervene for his respective 
interest in such real estate, subject to such rules, and to the discretion 
of the Court. 20 & 21 Vict. (Imp.), c. 77, s. 61. 

3 6 Where probate of a will is granted after proof in solemn form, where the will is 
or where the validity of the will is otherwise declared by the judg- J?™^. ite vabdity 
merit or order in a contentious cause or matter, the probate, judgment otherwise decided 

. . . , . on, the decree of the 

or order respectively, shall enure to the benefit ot every person Court to bind all per-
interested in the real estate affected by such will; and the probate of thereareatate"1 '" 
such will, or the letters of administration with such will annexed, or 
copy thereof certified under the seal of the Court, or an office copy of 
such will or of the probate thereof, shall, in all actions and proceedings 
affecting real estate (save proceedings by way of appeal, or for the 
revocation of such probate or administration) be received as con­
clusive evidence of the validity and contents of such will, in like 
manner as a probate is received in evidence in matters relating to the 
personal estate; and where probate is refused or revoked on the ground 
of the invalidity of the will, or the invalidity of the will is otherwise 
declared by judgment or order, such judgment or order shall enure for 
the benefit of the heir-at-law or other persons against whose interest 
in real estate such will might operate; and such will shall not be 
received in evidence in any action or proceeding in relation to real 
estate, save in any proceeding by way of appeal from such judgments 
or orders. 20 & 21 Vict. (Imp.), c. 77, s. 62. 

37. Nothing herein contained shall make it necessary to cite the Heir in certain cases 
heir-at-law or any other person having or pretending interest in the ^ere not Ccited riot 
real estate of a deceased person, unless it be satisfactorily shown to be affected by pro-
to the Court that such deceased person was, at the time of his decease, 
entitled to or had power to appoint by will some real estate benefici­
ally, or in any case where the will propounded, or of which the 
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validity is in question, would not in the opinion of the Court, al though 

established as to personalty, affect real e s t a t e ; bu t in every such case, 

and in any other case in which the Court may, wi th reference to the 

circumstances of the proper ty of the deceased or otherwise th ink fit, 

the Court m a y proceed wi thout citing the heir or other persons 

interested in real es ta te : Provided t ha t the probate, j udgmen t or order 

of the Court shall not in any case affect the heir or any person in 

respect of his interest in real estate, unless such heir or person has 

been cited or made a p a r t y to the proceedings, or derives title under 

or through a person so cited or made a par ty . 20 & 21 Vict. (Imp.), c. 

77, s. 63. 

Part of the executors 3 8 . Where a tes ta tor by his will devises lands and heredi taments 
who take upon them , . ., , . , „ , , ,. , 
the charge of a will to executors therein named upon t rus t tor sale, and any of such 
may sell, etc, any e x e c u t o r s shall renounce probate of such will, and the remaining 
lands devised by the x " 
testator to be sold, executors prove the will and obtain probate thereof, all bargains, sales, 

grants and conveyances of such lands and heredi taments made and 

executed by the executor or executors obtaining probate of the will 

shall be as effectual as if every executor named in such will had joined 

therein and had executed the same. 21 Hen. 8 (Imp.), c. 4. 

Transmission of Eights and Liabilities. 

Executors and ad- 3 9 . Every executor and adminis t ra tor shall have the like powers to 
ministrators' powers . n , ,. , .. . ,. , ,. ,, . 
to bring or defend prosecute and defend any action in the na ture of the common law 
actions in nature of a c y o n o r Wr i t of Account as his testator or the deceased intestate 
old common law 
Writs of Account, would have had if living. 13 Edw. 1, st. 1, c. 23 (Westr . the 2nd, A.D. 

1285). 

Executors may sue 4 0 . An action for trespass, or in the na tu re of trespass on the case, 
for injuries to real , . . . -, , , , . . . . ~ . . 
estate of deceased, m a y be maintained by an executor or adminis t ra tor tor any injury 
and be sued for in- d o n e t 0 the real estate of the deceased in his lifetime, provided tha t 
juries to property, . _ L 

real or personal, such injury shall have been done within six calendar months before 

tator. " 6 i r ^he death of the deceased, and also t ha t such action be brought wi th in 

one year after the death of such deceased person; and the damages, 

when recovered, shall be pa r t of the personal estate of the deceased; 

and an action of trespass, or in the na tu re of trespass on the case, m a y 

be maintained against any executor or adminis t ra tor for a n y in jury 

done by the deceased in his lifetime to another in respect of the latter 's 

property, real or personal, provided t ha t such injury shall have been 

done wi th in six calendar months before the death of such deceased 

and t h a t such action is brought within six calendar months after such 

executor or adminis t ra tor shall have under taken the administrat ion of 

the estate of the deceased; and the damages to be recovered shall be 

payable in like order of administrat ion as the simple-contract debts of 

the deceased. 3 & 4 Will. 4, c. 42, s. 2. 

Actions on simple 4 1 . An action of debt on simple contract m a y be brought against 

executors an^d'ad- a n executor or administrator. 3 & 4 Will. 4, c. 42, s. 14. 
ministrators. 856 
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4 3 . Any executor or administrator of any lessor or landlord may Executors of de-
distrain upon the lands demised for any term, or at will, for arrears of dî tî ain foTrLt^ue 
rent due to such lessor or landlord when living. 3 & 4 Will. 4, c. 42, to latter when living, 
s. 37. 

4 3 . Such arrears may be distrained for after the determination of Arrears may be dis-
such term or lease at will, in the same manner as if such term or lease s ix mont,ns aftgr ("e. 
had not been determined ; provided that such distress be made within termination of term, 
six calendar months after the determination of such term or lease, and 
during the continuance of the possession of the tenant from whom 
such arrears are due: Provided also that all the provisions in the 
several statutes relating to distress for rent shall be applicable to the 
distresses so made. 3 & 4 Will. 4, c. 42, s. 38. 

44 . Every executor and every administrator with the will annexed Executors to have 

of a testator, as the case may be, shall be entitled to bring and maintain Calesof° trespass and 
an action, and recover damages and costs for any trespass done to the damage taking place 

p , . , . , . » . . " > life-time ot their 
estate, goods, credits or effects or such testator during his lifetime, in testators. 
like manner as such testator could, if living, have brought and main­
tained such action. 4 Edw. 3 (Imp.), c. 7, & 15 Edw. 3, c. 5. 

4 5 . Executors of executors shall have all the powers, rights, rights R'ghta, powers and 
of action, and liabilities of their immediate testators in regard to the tors of executors, 
estates and effects of the first testators. 25 Edw. 3, st. 5, c. 5. 

46 . Where any judgment shall be had or obtained by any executor Administrator de 
, . . , , j • • L i. j v. • j ! j . i - • bonis non may have 

or administrator, an administrator de bonis non may sue forth a scire scj fa on judgment. 
facias and take execution upon such judgment. 17 Car. 2, c. 8. obtained by execu-

L " ° tor or administrator. 

4T. Actions in the nature of common law action of account may be Action of account 
brought and maintained against the executor or administrator of any fora an^adminTslra-
guardian, bailiff or receiver, and also by one joint-tenant or tenant in tors of bailiffs and 

. . . . . ! • ! • « • * against joint tenants 
common, his executor or administrator, against the other as bailiff for and tenants in com-
receiving more than comes to his just share or proportion, and against m o n ' 
the executor or administrator of such joint-tenant or tenant in common; 
and the Registrar, Deputy Registrar or other person appointed by the 
Court to inquire into such account, is hereby empowered to administer 
an oath and examine the parties touching the matters in question, and 
such Registrar or other person shall be entitled, for taking such account, 
to receive such allowance as the Court or a Judge shall order from such 
party as the Court or Judge may direct. 4 Anne, c. 16, &> see Bacon's 
Ab. Title "Accompt." 

4 8 . Every executor or administrator of any person, who as executor Estate and effects of 
or administrator in his own wrong has converted to his own use the 0r^ministrators de 
personal estate of any testator or deceased intestate, shall be liable to son tort rendered 
account for, replace, dispose of, and distribute, according to law, the said recoup. 
personal estate so converted, so far as the estate of such executor or 
administrator in his own wrong shall thereto extend, and shall come 
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into the hands or control of such executor or administrator. 30 Car. 
2, st. 1, c. 7, & 4 Wm. & M., c. 24, s. 12. 

Devastavit against 4 9 ^he executor or administrator of any person who, as executor 
executors or admin- . 
istrators of executors under a will or as administrator of an intestate, has wasted or con-
right.miniStrat°rS b y verted to his own use any part of the estate of his testator, or of such 

intestate, shall be liable and chargeable in the same manner as such 
person should or might have been if living. 4 Wm. & M. c. 24, s. 12. 

Fraudulent Administration. 

By fraudulent ad- 5 0 . Every person who shall obtain, receive and have any goods or 
testate's goods, debts of any person dying intestate, or a release or discharge of any 
* e P ^ sha11 be debt or duty that belonged to the intestate by wrongfully or fraudu-
tor of his own lently procuring the grant of administration to some person of mean 

estate or person not of kin to the intestate, or without such valuable 
consideration as shall amount to the value of the same goods or debts, 
or near thereabouts (except it be in or towards satisfaction of some 
just and principal debt of value of the same goods or debts to him 
owing by the intestate, at the time of his decease) shall be chargeable 
as executor of his own wrong ; and so far only as all such goods and 
debts coming to his hands, or whereof he is released or discharged by 
any administrator the grant to whom is wrongfully or fraudulently 
procured as aforesaid will satisfy, deducting nevertheless, to and for 

Allowance of just himself allowance of all just debts due and principal debts upon good 
debts and other law- . , , . . , , , « , . . 1 • 1 n • , . , , ,i ,• 

ful payments. consideration without fraud, owing to mm by the intestate at the time 
of his decease, and of all other payments made by him, which lawful 
executors or administrators may and ought by law to have and pay. 
43 Eliz., c. cS. 

Residuary Personalty. 
Undisposed of re- 5 1 . When any person shall die, having by his will or any codicil 
to be distributed in appointed an executor, such executor shall be deemed to be a trustee 
manner provided for for faQ p e r s o n w ho would be entitled to the estate under the provisions 
the distribution of ' . . . . 

personalty on an hereof relating to distribution in respect of any residue not expressly 
acy. disposed of, unless it shall appear by such will or codicil, if any, that 

such executor was intended to take such residue beneficially. But 
nothing herein contained shall affect or prejudice any right to which 
any executor, if this Act had not been passed, would have been entitled 
in cases where there is not any person who would be entitled to the 
testator's estate in manner aforesaid. 1 Will. 4 (Imp.), c. 40, ss. 1 & 2. 

Accounts. 

Administrator com- 5 2 . No Administrator shall be cited to render an account of the 
only to^personsinter- personal estate of his intestate (otherwise than by an inventory or 
ested- inventories thereof) unless it be at the instance of some person acting 

in behalf of a minor, or having a demand out of such personal estate 
as a creditor or next of kin. 1 Jac. 2 (Imp.), c. 17, s. 6. 
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Distribution. 

5 3 . Every Court or Judge or other person who, by this Act, is Distribution of sur-
enabled to make distribution of the surplusage of the estate of any estates6 ° 
person dying intestate, shall distribute the whole surplusage of such 
estate in manner following, that is to say :— 

(1.) One third part of the surplusage to the wife of the intestate, Wife and children, 
and all the residue by equal portions amongst the children of 
such person dying intestate, and such persons as legally 
represent such children, in case any of the said children be 
then dead, other than such child or children who shall have any 
estate by the settlement of the intestate, or shall be advanced 
by the intestate in his lifetime by portions equal to the share 
which shall by such distribution be allotted to the other children 
to whom such distribution is to be made: 

(2.) If any child or children shall have any estate by settlement Equalization of chil-
from the said intestate, or shall be advanced by the said r e n s s a res ' 
intestate in his lifetime by portion not equal to the share which 
will be due to the other children by such distribution as afore­
said, then so much of the surplusage of the estate of such 
intestate shall be distributed to such child or children as have 
estate by settlement, or have been advanced by portion in the 
lifetime of the intestate, as shall make the estate of all the said 
children equal, as near as can be estimated: 

(3.) If there be no children of the intestate, or legal representatives Wife and next of 
of them, then one moiety of the surplusage shall be allotted to m" 
the wife of the intestate, and the remainder thereof shall be 
distributed equally to every of the next of kin of the intestate 
who are in equal degree and those who legally represent them: 

(4.) If there be no wife, the whole of the surplusage shall be distri- children and next 
buted equally amongst the children; and if there be neither 
wife nor children, to the next of kindred in equal degree of or Next of kin alone, 
unto the intestate, and their legal representatives as aforesaid: 

(5.) If after the death of a father any of his children shall die Brother and sister of 
intestate without wife or children in the lifetime of the mother, ^tiywithmothtr6 

every brother and sister, or the representatives of them, shall 
have an equal share with her. 22 & 23 Car. 2, c. 10, ss. 5, 6 & 
7, & 1 Jac. 2, c. 17, s. 7. 

54 . No distribution of the surplusage of the estate of an intestate No distribution un-
shall be made until one year after the death of such intestate. 22 & testate'iTdeath 
23 Car. 2, c. 10, s. 8. 

5 5 . Every person to whom any share shall be allotted upon any Security forpayment 
such distribution shall enter into a bond, with one or more surety or after "a distribution8 

sureties as the Court shall think fit, made in favour of the person and 
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in manner prescribed by Rules of Court or by the Court or a Judge, 
upon condition that if any debt owing by the intestate shall be after­
wards recovered by action or otherwise made to appear to bo duo, 
he shall refund to the administrator his ratable part of such debt 
and of the costs of action and charges of the administrator by reason 
of such debt, out of the share so as aforesaid allotted to him, thereby 
to enable the said administrator to pay and satisfy the said debt so 
discovered after the distribution made as aforesaid. 22 & 23 Car. 2, 
c. 10, s. 8. 

General Orders. 

Rules aud regula- 56 . The Lieutenant-Governor in Council may from time to time by 

feesVbe ^ l r e d 0 r d e r i n Council, which shall be published in' the British Columbia 
by Lieut.-Governor Gazette, make, amend, or annul Rules of Court for the purpose of 

carrying out this Act, and for prescribing fees to be payable to the 
Crown in respect of all matters connected therewith. See 20 & 21 
Vict. (Imp.), c. 77, s. 30. 

VICTORIA, B. 0.: 
Printer! by RICHARD WOIFKNDEN, Printer to Ihe Queen's Most Excellent Majesty. 
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